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56 MICHIGAN LAW REVIEW 

Deeds— Estate Granted — Conflict Between the Habendum and the 
Granting Clauses. — A deed granting to M, his heirs and assigns, the entire 
interest of the grantor in certain lands, to have and to hold for life, Held, 
to convey an estate for the life of the grantor. Whetstone v. Hunt et al. 
(1906), — Ark. — , 93 S. W. Rep. 979. 

After calling attention to the general rule that where there is a clear 
repugnance between the nature of the estate granted and that limited in the 
habendum, the latter yields to the former, the court proceeds in an attempt 
to reconcile the two clauses, under the rule of law that every part of the deed 
should be examined and construed as a whole. In doing this they say, "To 
have and to hold for life" is ambiguous, hence they construe it to mean for 
the life of the grantor, thereby giving some effect to the word "heirs" used 
in the premises. This would seem to be a very unnatural, unusual and forced 
construction of a phrase which heretofore has had a well recognized contrary 
meaning. "Any word so introduced into the deed after the words of con- 
veyance and warranty in order to so limit the estate must be apt words for 
the purpose, so that, when taken in connection with the granting words of 
the deed the meaning will be clear and irresistible on the face of the deed 
that a life estate only was intended." Marsh v. Morris et al., 133 Ind. 548, 
33 N. E. 290. In all cases cited by the court in support of this construction 
(Tyler v. Moore, 42 Pa. St. 374; Hunter v. Patterson, 142 Mo. 310; Lamb 
v. Medsker, 35 Ind. App. 662; Ratliffe v. Marrs, 87 Ky. 26; Smith v. Smith, 
71 Mich. 633; Carson v. McCaslin, 40 Ga. 342; Coleman v. Beach, 97 N. Y. 
545; Henderson v. Mack, 82 Ky. 379; Bodine v. Arthur, 91 Ky. 53), the 
question whether the habendum would or would not limit the granting clause 
was settled with reference to the intention of the grantor. In each case 
where the habendum did limit the granting clause it was indisputable from 
the circumstances or the words used that such was the actual intention of 
the grantor. See also Higgins v. Wasgatt, 34 Me. 305; Baskett v. Sellars, 
93 Ky. 2; Doren v. Gillum, 136 Ind. 134; Balwin's Case, 2 Coke 23; and 
where a fee granted in the premises was held to prevail over an habendum 
which was inconsistent with the grant in the premises, inconsistent with 
itself, and uncertain; Caulk v. Fox and Wife, 13 Fla. 148. But in this case 
the two clauses taken in their natural and usual meaning are conflicting and 
are unexplained by any further stipulations in the deed. It will be noticed 
that under this deed in the premises the grantee is given an estate of inher- 
itance. Under the construction put upon the habendum clause the grantee 
takes an estate not of inheritance, a life estate merely. The conflict which 
the court found here over the premises and the habendum clauses was that 
in the former an estate in fee simple was granted and in the latter a life 
estate merely. We fail to see how this conflict has been removed by con- 
struing the habendum clause to create an estate for the life of the grantor 
and not for the life of the grantee. An estate for the life of another is 
further removed from fee simple than an estate for the life of the grantee. 

Easements— Reservation in Deed of Right to String Clothes Lines. — 
In a deed of conveyance of a lot is the clause: "The said parties of the 
first part hereby reserve the right to connect wash lines from the yard of 



